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Minutes ofthe Meetin2 ofthe Board ofDirectors

901 City Hall

September 16 2009

1 0 RollCall

Members Present

Donna Brown

Brian Davis

Michael Kubala

Thomas Kucharski
Frank Mesiah

Carolyn Murray
Adam Walters

Michael Welch

Members Absent

Clifford Bell

Kevin Brady
Mayor Brown

Staff
Dennis Penman

Eric Gadley
E 1 Walton

Divitta Alexander

Wayne Kwiatkowski
Peter Schiralli

Talisha Myles

Guest Channel 4 News

Channel 7 News

WNED

Darryl McPherson City ofBuffalo Comptroller s Office
Donna Gonser Lumsden McCormick

Roll Call The roll ofdirectors wascalled and aquorum waspresent at 12 15 P M

2 0 Readinf ofthe Minutes Upon motion by Mr Mesiah seconded by Mr Kucharski and

unanimously carried the waiving ofthe reading and acceptance ofthe minutes ofJudy 31

2009 was approved

5 1 Approval of07 08 AuditReport andAdditional Fees Submitted to the BERC Board of
Directors Board is arequest to approve the Draft Independent Financial Audit Report
for BERC s 2007 2008 fiscal year the Draft Report prepared by Lumsden
McCormick as well as the required communication to the board dated July 21 2009

from the auditor regarding certain audit information the Required Communication
Donna Gonser Lumsden McCormick provided a briefpresentation of the Draft

Report and Required Commtmication Additionally BERC is requesting authority topay
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18 000 to Lumsden McCormick for unforeseeable additional work performed in
connection with the audit

BERC is finiher requesting authorization to take all such other actions execute all such

other documents and agreements and toexpend and or apply such BERC funds as is in
the discretion ofthe BERC President reasonably necessary in connection with the Draft

RepOli Required Communication and additional payment toLumsden McCol1nick

Upon motion by Mr Walters seconded by Ms Murray and unanimously canied the
above item was approved in its entirety

3 0 Month v Financia RelJort EJ Walton presented amonthly financial report for period
ending May 31 2009 Upon motion by Ms Brown seconded by Mr Davis and

unanimously canied the monthly financial repOli ending May 31 2009 was approved

4 0 President RelJort Mr Penman highlighted the following

A Real Estate No activity

R Empire Zone Mr Gadley stated that the boundary revision application is

moving forward and staff anticipates approval ofthe boundary in the next two

weeks

C Lending Mr Penman highlighted the following

Loan s Closed Two loans closed in August 2009 They are as follows

H@Lofts Project and Innovative Chemical Corporation totaling 550 000

Loans Approved Pending Closing There are six 6 loans approved and notyet
closed They are as follows Cedar s Bakery Celerity LLC Dimples Cafe Ingenious
Inc Chima Bains and Ulrich s Tavern totaling 340 000

Active Deals in Underwriting There are nine 9 active deals they are as follows

Artvoice Flexo Transparent Inc Industrial Support Inc Prima Pizza WeIIness

Family Practice BDJ Ventures Inc East End Salon McDonald s Grider and The

Room totaling 863 500

In addition Mr Gadley provided the board with an executive summary of the

delinquent loans Mr Penman advised cautioned that this information is

distributed soley for the purpose of the Board s infol1nation regarding the status

ofBERC s collection process and is in no way intended toprejudice the
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commercial operations ofBERC Borrowers In addition the board was provided
detailed information regarding restructuring ofBERC loans toCrosswater

Productions Inc

D Business Development No new grant activity since last meeting The EAP

program is currently being evaluated to determine ifit will be funded going
forward

Broadway Market Mr Penman stated that a candidate has been selected

Thomas Kerr

Beverly A Gray Incubator CUlTently under consideration by the Real Estate

Committee

E Miscellaneous Notifications

Consultant Contracts
Since the last board meeting 7 31 09 the following consulting contracts have

been awarded
1 Dennis Penman 36 0711year PDA 1 year term Interim President

funded with non federal funds
2 Tom KelT 65 000 year 1 year tenn Broadway Market Manager

funded with non federal funds
3 Hurwitz Fine 250 hour Not to exceed 10 000 New York State

Office ofParks Recreation and Historic Preservation Grant 350 000

Insurance Renewals
Since the last board meeting 7 31 09 the following insurance policies have been

renewed
1 Dental Insurance Guardian Effective September 1 2009

33 80 month single and 88 56 month family
2 Propeliy Insurance 136 Lakeview Effective September 1 2009

938 88

Alillual RepOlis 2007 2008 and 2008 2009

BERC expects todeliver a 2 year ammal repOli covering the 07 08 and 08 09

fiscal years by calendar year end Timing will depend on completion ofthe 08 09

independent financial audits

Other
Collateral security agreements with M T HSBC and BOA will be modified to

add E l Walton as an Authorized Person pennitted to interact with the third pmiy
custodian of the collateral

Rimkus Marciano Associates BERC s Third Pmiy Pension Plan
Administrator was granted power ofattorney for representation ofBERC before
the IRS during its 2009 audit ofBERC s pension plan
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BERC Draft Organization Chart The attached BERC draft organization chart

was distributed and discussed

Upon motion by Ms Brown seconded by Mr Mesiah and unanimously carried

the President s report was approved

5 0 Action Items

5 2 Banking Resolution 2009 2010 Submitted to the BERC Board ofDirectors

Board is a request to adopt the attached 2009 2010 Banking Resolution

Resolution Additionally BERC is requesting authorization to take all such

other actions execute all such other documents and agreements and to expend
and or apply such BERC funds as is in the discretion of the BERC President

reasonably necessary to implement the Resolution

Upon motion by Ms Murray seconded by Mr Mesiah and unanimously carried

the above item was approved

5 3 Pension Plan Resolution Trustee Modification Submitted to the BERC Board

ofDirectors Board is a request to adopt the resolution authorizing amendment

of the BERC Pension Plan Trustee from former BERC President Brian Reilly to

current BERC CFO EJ Walton and approve the Amendment and Summary Plan

Description Material Modifications attached hereto

Additionally BERC is requesting authorization to take all such other actions
execute all such other documents and agreements and to expend and or apply
such BERC funds as is in the discretion ofthe BERC President reasonably
necessary to implement the amendment

Upon motion by Mr Kucharski seconded by Mr Walters and unanimously
calTied the above item was approved

54 Approval ofPublic Authorities Law Reports 2008 2009 including Annual

Investment Report Submitted to the BERC Board ofDirectors Board is a

request to approve the attached reports Budget Procurement Investment Annual

Investment Ammal and Celiified Financial Audit for submission to the New

York State Authority Budget Office ABO for fiscal year ended 5 31 09

Additionally BERC is requesting authorization to take all such other actions

execute all such other documents and agreements and to expend and or apply
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such BERC funds as is in the discretion ofthe BERC President reasonably
necessary to finalize and submit the referenced reports to the ABO

Upon motion by Mr Walters seconded by Mr Welch and unanimously carried

the above item was approved

5 5 Consulting Contract Maureen Pace Submitted to the BERC Board of

Directors Board is a request toamend the consultant agreement between

BERC and Maureen Pace dated May 1 2009 as follows

1 Modify consultant fee from 9 400 00 to 12 580 65

2 Modify allOvance for reimbursable expenses from 0 to 1397 86 and

3 Modify total maximum contract price from 9 400 00 to 13 978 51

Additionally BERC seeks authority to take all such other actions execute all such

other documents and agreements and toexpend and or apply such BERC funds

as is in the discretion of the BERC President reasonably necessary to implement
the consulting anangement

Upon motion by Ms Brown seconded by Mr Walters and unanimously canied
the above item was approved

5 6 Real Estate Leasing Policy Submitted to the BERC Board ofDirectors

Board is a request toadopt and enact effective immediately the attached

Real Estate Leasing Policy the Policy and that the Policy supersede any pre

existing BERC Real Estate Leasing policy ies Additionally BERC is requesting
authorization to take all such other actions execute all such other documents and

agreements and to expend and or apply such BERC funds as is in the discretion

ofthe BERC President reasonably necessary to implement and enforce the Policy

Upon motion by Mr Mesiah seconded by Ms MUlTay and unanimously calTied

the above item was approved

5 7 Real Property Disposition Guidelines Submitted to the BERC Board of

Directors Board is a request to adopt the attached property disposition
guidelines Guidelines and to appoint Wayne Kwiatkowski as the BERC

Contracting Officer responsible for the disposition ofBERC propeliy

In addition BERC seeks authority from the BERC Board ofDirectors to take all

such other action provide all such information expend or apply such BERC

funds execute all documents and exercise all such decision making as is in the
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discretion ofthe BERC President reasonably necessary to facilitate compliance
with the Guidelines

Upon motion by Mr Walters seconded by Ms MUlTay and unanimously carried
the above item was approved in its entirety

5 8 Market Arcade Short Term Lease Third Floor Submitted to the BERC

Board of Directors Board is a request to enter into a lease on substantially the
terms in the attached proposal plus a 31 day free rent lease valued at 1400 for
one apmiment in the Market Arcade Apmiment Building The apmiment will

permit the proposed movie to have more convenient and secure access to

wardrobe and light laundry facilities BERC s standard apmiment lease agreement
would be applicable and subject tomutual agreement between the lessor and the
lessee

In addition BERC seeks authority from the BERC Board ofDirectors to take all
such action provide all such information expend or apply such BERC funds
execute all documents and exercise all such decision making as is in the
discretion ofthe BERC President reasonably necessary to facilitate the lease

arrangement

Upon motion by Mr Kucharski seconded by Ms Brown and unanimously carried

the above item was approved in its entirety

5 9 Market Arcade Security Equipment Purchase Submitted to the BERC

Board of Directors Board is a request topurchase a key fob security access

system from Sentinel Security Communications Inc for the Market Arcade

Complex in an amount not to exceed 12 000 00 including installation This is a

sole source procurement because Sentinel Security Communications is the

existing security service provider and the only source ofmodification within the

existing system

Additionally BERC seeks authority to take all such other actions execute all such

other documents and agreements and to expend and or apply such BERC funds
as is in the discretion ofthe BERC President reasonably necessary to purchase
and install the key fob security access system

Upon motion by Mr Welch seconded by Mr Mesiah and unanimously carried
the above item was approved in its entirety
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6 0 A motion to conduct an executive session regarding matters leading to employment
appointment and or removal ofperson s and information relating to the current or future

investigation orprosecution ofacriminal offense was made by Ms Brown seconded by
Ms Murray and unanimously canied

Executive session lasted approximately 15 minutes Ms Brown and Mr Welch left the

meeting due to time constraints prior commitments

Motion was made by Adam Walters to adjoum executive session and return to open

meeting The motion was seconded by Ms Murray and unanimously carried

Mr Walters made a motion to ratify the temlination ofMichelle BatTOn and todocument

the President s power to hire and fire senior management personnel The motion was

seconded by Tom Kucharski and unanimously carried with the exception ofMr Kubala
who abstained from the vote

Mr Mesiah made a motion to retain Hurwitz Fine for legal services in an amount up to

50 000 repOli expenditures to the Board when they reach 35 000 The motion was

seconded by Ms MUlTay and unanimously calTied

7 0 Committee Reports
7 1 Audit Finance No repOli
7 2 Real Estate No repOli
7 3 Governance No report

8 0 Special Pro ects There were no special projects to discuss

9 0 Tabled Items There were no tabled items to discuss

10 0 Ad ournment Upon motion by Mr Kucharski seconded by Mr Kubala and

unanimously carried the meeting adjoumed at 2 05 P M

Respectfully submitted

By L i1a j7Y IA
Talisha Myles Recor mg Secretary

Approved by ADiVii der Corporate Secretary
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